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Homestead — Those Entitled to — "Head of a Family." — Plaintiff is a 
minor petitioning to have premises owned by his deceased father set apart 
to him as a homestead. Rev. Codes of 1905 exempts from- forced sale the 
homestead of every head of a family. Rev. Codes of 1905, § 5071, provides 
that upon the death of a person in whom the title to real property constitut- 
ing a homestead is vested, a homestead estate shall descend, there being 
no surviving husband or wife, to the decedent's minor child or children, until 
the youngest attains majority. Rev. Codes of 1905, § 5070, defines the head 
of a family as including, "(2) Every person who has residing on the prem- 
ises with him or her or under his or her care or maintenance, either; (a) 
his or her child * * * " Four days before the death of the father plain- 
tiff's mother obtained a divorce with the custody of plaintiff and the father 
was adjudged to pay the sum of one hundred dollars per annum towards 
plaintiff's support and education. Held, by the decree of divorce, and the 
custody of plaintiff being given to the mother, the father ceased to be the 
head of a family and therefore at the time of his death did not have a home- 
stead. Holcomb v. Holcomb et al. (1909), — N. D. — , 120 N. W. 547. 

The strong dissenting opinion of Ellsworth, J., urges a liberal construc- 
tion of the homestead statutes. The dissenting justice referred to a statute 
which received no consideration in the opinion of the majority. The statute 
was § 12 of the Rev. Codes of 1905, "the residence of the father during his 
life * * * is the residence of the unmarried minor children." The plain- 
tiff in the statute last cited, according to the dissent, was constructively 
residing with the father on the premises at the time of his death, thus mak- 
ing the father the head of a family at that time and the premises homestead 
property. There is, perhaps, one objection to this view. Did the decree in 
the divorce suit giving the custody of plaintiff to the mother change the 
legal presumption, crystallized into a statute by North Dakota, that the resi- 
dence of the father is the residence of the minor child? Where the legal 
presumption existed without statute, such change of custody has been held 
to effect a change in the presumption. Minor, Private International Law, 
§ 37; Fox v. Hicks, 81 Minn. 197. For the reasons, first, that the duty of 
the father still remained to provide for the child if at any time the mother's 
means together with the one hundred dollars per annum were not sufficient 
for that purpose; second, that the statute provides unqualifiedly that the 
residence of the father during his life is the residence of the unmarried 
children even after discussion has been had whether the granting of a divorce 
with the custody of the child given to the mother does not change the pre- 
sumption as to the child's residence; third, that homestead laws should be 
construed liberally in case of doubt ; the view of the dissenting justice 
seems correct. 

Insurance — Speculative Life Insurance — Right to Proceeds.! — The 
plaintiff as public administrator of one C, deceased, sues to recover from the 
defendant „ the proceeds, less certain credits, of an insurance policy on 
intestate's life of which the defendant was the beneficiary and to whom 
the insurer had paid the insurance money. The insurance wa9 taken out, 
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nominally at least, by C. Defendant signed the premium note as surety and 
paid the same. It appeared that C, who was defendant's half uncle, was 
indebted to the defendant in the sum of $400 and it was contended that the 
insurance was taken out a9 security for this debt. The amount of the 
insurance was $2,500. In remanding the case for a new trial the court 
determines for the direction of the trial court, the legal effects of the pos- 
sible findings of facts, and holds: — If C. took the insurance on the induce- 
ment of the defendant, who was the active and moving party in the trans- 
action, the policy was speculative. * * * In that event defendant is 
entitled to keep no more of the proceeds of the policy than the amount of 
his claim against C's estate. Deal v. Hainley (1909), — Mo. App. — , 
116 S. W. 1. 

What rights have the representatives of an insured person to the proceeds 
of speculative insurance taken out by a third person with the assistance of 
the person insured? Contests over this insurance usually occur where a 
creditor has taken out insurance on the life of his debtor, in an amount so dis- 
proportionate to the amount of the debt, that the court brands the policy as 
speculative. It seems to be the law that where a third person, without the aid, 
consent, ori knowledge of the insured takes out speculative insurance and the 
company pays the loss, the representatives of the insured can have no claim 
against such third person for the proceeds. Lea v. Hinton, 19 Beav. 324. 
But where the insured has assisted in securing the speculative insurance 
the courts seem to sustain the rule set out by the court in the principal case 
and hold that the representatives of the insured can recover from the third 
person all excess over his expenditures and the lawful risk. Seigrist v. 
Schmolts, 113 Pa. 326. (But see Blake v. Metsgar, 150 Pa. 291, for a qualifi- 
cation of the rule in Pennsylvania) ; Goldbaum v. Blum, 79 Tex. 638; Cam- 
mack v. Lewis, 15 Wall. 643 ; Warnock v. Davis, 104 U. S. 775. In the 
opinion of Cammack v. Lewis, supra, the court suggests that if the insured 
was a flagrant participant in the fraud upon the insurer he would be pre- 
cluded from setting up his claim in court. It is hard to see how the insured, 
in speculative insurance, has any equitable claims to the proceeds. In all 
such cases it is probable that the insurer could have defended on the ground 
of no insurable interest. Coon v. Swan, 30 Vt. 6; New York Mut. Life Ins. 
Co. v. Armstrong, 117 U. S. 591; Meyers v. Sc human, 54 N. J. Eq. 414. The 
case of speculative insurance is to be distinguished from insurance either 
taken out or assigned conditionally as security for a debt. This last was 
the ground of the decision in Strode v. Meyer Bros. Drug Co., 101 Mo. App. 
627. But where the insurance is decided to be purely speculative it would 
seem that the only reason why the representatives of the insured should be 
allowed to recover the excess is that no opportunity should be given the 
speculator to enjoy the fruits of his game. The insured has paid no prem- 
iums; surely his representatives cannot be entitled to the insurance money in 
consideration of his unconscionable sale of his insurable interest. The 
ground taken in Warnock v. Davis, supra, where the policy was taken out 
by the insured and assigned to the speculator, the whole plan being the 
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device of the latter, seems to be that the assignment, being purely specula- 
tive, will not be given effect, thus leaving the insured the beneficiary. But 
the assignment was no more speculative than the original insurance. Both 
were part and parcel of the speculative scheme and it is hard to see how 
equitable rights could be acquired under either. 



Intoxicating Liquors — Applicability of Ordinance Concepning Licenses 
To Clubs. — Defendant, a bona fide social organization existing in the city 
of Los Angeles, sells and serves intoxicating liquors to its members, at a bar 
located in its club house, and also in other parts of the club house building. 
A license ordinance of the city of Los Angeles provides, "for every person, 
firm or corporation conducting, managing or carrying on the business of a 
retail liquor dealer $100.00 per month." Defendant has not now and never 
has had a license. Plaintiff, a member of defendant, brings this action to 
have defendant restrained from serving or selling intoxicating liquors. Held, 
"business" within the meaning of the above ordinance means business car- 
ried on with a view to profit or livelihood and, therefore, the ordinance does 
not require a bona fide social club to pay a license fee in order to sell intoxi- 
cating liquors. Cusner v. California Club, (1909), — ■ Cal. — , 100 Pac. 868. 

The general proposition that a bona fide social club is not within the 
purview of municipal ordinances regulating the liquor traffic by license is 
both supported {Com. v. Ewig. 145 Mass. 119; Seim v. State, 55 Md. 566; 
Klein v. Livingston Club, 177 Pa. St. 224), and controverted (People of 
Michigan v. Soule, 74 Mich. 250; South Shore Club v. The People, 228 111. 
75 ; Newark v. Essex Club, 53 N. J. L. 99 ; State v. Boston Club, 45 La. Ann. 
585) by numerous and worthy authorities. Black on Intoxicating Liquors, 
§ 142, epitomizes what the weight of authority holds as to the general propo- 
sition when he says, if the club is a bona fide social, literary or artistic 
organization and the serving and sale of intoxicating liquor is merely inci- 
dental, it will not be considered as engaged in the liquor business. The 
definition of the word business in the principal case finds support in State 
v. Boston Club, 45 La. Ann. 585, although that case, acting under a statute 
similar to the ordinance in the principal case holds contra. A case on all 
fours with the principal case and contra is People of Michigan v. Soule, 
supra. However sound the general proposition as laid down by Mr. Black 
may be, these cases are all based, upon municipal statutes and consequently 
each is for the most part a law unto itself. The parts of the Los Angeles 
ordinance which deal with the licensing of retail liquor dealers are, besides 
the part quoted above in the statement of the principal case : "For the pur- 
pose of this ordinance a retail liquor establishment is defined to be any 
place where spirituous, vinous, malt or mixed intoxicating liquors are sold, 
served or given away in quantities of less than five gallons to be drunk 
either upon the premises or elsewhere," and, "Any person, firm or corpora- 
tion who, either as owner, agent, lessee or otherwise conducts or carries on 
a retail liquor establishment, as herein defined, is for the purpose of this 
ordinance declared to be a retail liquor dealer." Lewis' Sutherland, 



